
No 

 

Is the child a Biological 
child of a Member? 

 

Is the child eligible for 
membership? 

If in doubt whether a 
tribe is federally 

recognized, contact 
Bureau of Indian 

Affairs 

 

No 

Yes 

 
1 

  

 

Yes 

Yes 

No 

 

 

WWiillll  tthhee  IICCWWAA  aappppllyy  ttoo  tthhiiss  ccaassee??  

Normal 
State 

Procedures 
apply 

 

Is the child 
a MEMBER of a 

federally Recognized 
Indian tribe? 

ICWA 
may apply 

 

For ICWA purposes, 
the Tribe has the 

sole power to decide 
membership 



 

 
2 

  

WWiillll  tthhee  IICCWWAA  aappppllyy  ttoo  tthhiiss  ccaassee??  

ICWA 
may apply 

Type of 
Proceedings: 

 
Divorce 

Foster Care 
Termination 

Adoption 

 
Delinquency 

 

Normal State 
Procedures 

apply 

No 

Yes 

Will One 
Parent get 
Custody? 

No Yes 
 

Crime for an 
adult? 

 

ICWA 
Protections

apply 



 

Notice given to …?

Parent 

Indian custodian 

Tribe 

Yes 

 
Yes 

 

Yes 

 

No 
 

Yes 

 

No 
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NNoottiiccee  RReeqquuiirreemmeennttss  ooff  IICCWWAA  

Yes 

Able to 
find? 

 
 

INVALID 
Proceeding 

 

Notify Secretary 
of the Interior by 
registered mail, 
return receipt 

No 

15 day delay for BIA to notify 
parent, tribe or custodian 

Registered mail 
w/return receipt?

Is this an 
Involuntary 
Proceeding? 

No  

Voluntary 
Placement 

 

Notice NOT 
required 

Better Practice to 
give notice?No 

10 days after Notice 
w/right to 20 day 

extension 

 

 

VALID 
Proceeding



 

   

PPllaacceemmeenntt  PPrreeffeerreenncceess  

 

 

ICWA Standards 
unless good 

cause to depart: 
Yes 

4 

 

Foster home licensed 
by Tribe 

 

Indian Foster Home 
licensed by State 

 

Institution 
approved by Tribe 

 

Foster home licensed  
by State 

 

Extended Family 

 

Tribally created 
Preferences? 

 

Use ICWA 
Standards: 

 

Apply Tribal 
preferences 

 

Foster Care 

 

Adoptive Placement 

 

Extended Family 

No 
 

 

Other Permanent 
placement 

 

Other Indian family 

 

Other members of 
Child’s Tribe 



 

5 
  

VVoolluunnttaarryy  CCoonnsseenntt  ttoo  TTPPRR  

 

 

At least 10 days after birth At least 10 days after birth 

 

In writing 

 

Before a judge 

 

Competent Jurisdiction 

 

Judge’s Certificate (findings) 

 

Consent explained 

 

Fully understood 
 

Fully understood 

 

English understood or translated
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Withdrawal of Consent 

 
Foster Care 

 

Any Reason 

 

Termination of 
Parental Rights 

 
Final Decree

 
Withdrawal
of Consent 

 

Any Reason 

 

At Any Time 

 

Findings of Fraud or 
Duress 

 

Limited to two years 
after adoption 

 

Any time prior to 
final decree 

 

Return of 
the Child 

 

Return of 
the Child 

 

Return of 
the Child 



 

7
  

CChheecckklliisstt  ffoorr  RReemmoovvaall  oorr  TTeerrmmiinnaattiioonn  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

Yes 
 

Clear and Convincing or 
Beyond a Reasonable Doubt? 

Yes 

Yes 

 

 

Supported by expert testimony? 

Standards of the Indian 
Community applied? 

 

Yes  

No 
 

 

 

ACTIVE efforts unsuccessful? 

 

SERIOUS 
Physical or Emotional  

Harm Likely? 

No

No 

No

 

REMOVAL BY 
THE STATE NOT 

PERMITTED 

 
Removal or 
Termination

 

No  

 

REMOVAL BY 
THE STATE 
PERMITTED Yes 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

  

E
 

8 Emmeerrggeennccyy  RReemmoovvaall  

 

Domiciled or 
residing on 
Reservation 

Placement under 
State law 

 

Child returned  

EMERGENCY 
while away from 

Reservation 

 
ICWA action 

initiated 

Emergency 
Over? 

 

Placement ends

  Yes No 
Imminent Physical 
Damage or Harm? 

Yes
Transfer to 

Tribal Court
 

No 
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